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DICKINSON LAW REVIEW

NOTES
THE DEFENSE IS INSANITY
By
ROBERT

G.

DEAN*

The most popular defense to a charge of murder is that of insanity. Attorneys
retained by a defendant or appointed by the court, trying to do their best for a defendant, find that the situation looks hopeless. Their man has confessed to the
crime and given the police a statement containing full details of the brutal act precluding any defense of justification, self-defense or accident. The only possibility
remaining is insanity.
A strong reason for the frequent use of this defense is the large number of
murders committed by persons of low intelligence, classified by psychiatrists as
mental defectives. While there is little connection between mental defectiveness
and insanity, the two terms are commonly connected in the public mind, and defense counsel seem to feel that a jury can be convinced that the two terms are
synonomous.
Perhaps the most compelling reason for the use of this defense is that in
practice it permits a defendant to introduce his entire background from the time
of his birth up to the date of the crime. In introducing this background, especially
;n the case of those who have been mentally retarded, counsel is usually able to
introduce evidence designed to excite the sympathy of the jury. If the jury can be
made to feel sufficiently sympathetic toward the defendant, then counsel has
saved his life, reduced the degree of murder, or secured an acquittal.
The more brutal and stupid the killing, the more likely it is that insanity will
be the defense offered, the argument being that a normal man would contrive
the crime with some degree of intelligent reasoning; for L-xample, that he would
hide the body and attempt to conceal the offense. The failure to do this would apparently lead some psychiatrists to the opinion that the defendant was insane. 1
The defense of insanity has its disadvantages in that it is an affirmative defense. To offer the defense automatically admits that the defendant perpetrated
the act in question. Defendant admits that he committed the killing but says that
he did it because he was insane. As a practical matter, the jurors are apt to think
defendant a very dangerous individual regardless of their opinion as to his mental condition. Being uncertain as to what will happen to defendant if he is ac*District Attorney, Susquenhanna County; B.A., University of Florida; LL.B., University of
Florida.
1 Commonwealth v. Patskin, 372 Pa. 402, 93 A.2d 704.
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quitted, the jury is apt to find a verdict of "Guilty" as to some degree of murder
to be sure that defendant is kept under restraint.
The'first problem facing counsel involved in a case where this defense is offered is one of vocabulary. If counsel fails to understand the terminology employed
by psychiatrists, surely he cannot explain it to the jury.
It would follow that the first and foremost term to be mastered is the word
"insanity." At this point counsel finds that the court and the psychiatrists are often
describing different states of mind.
The legal test of insanity in Pennsylvania, as it relates to crime, is the ability
to distinguish between right and wrong.2 This is the test, reduced to the simplest
terms to be applied by the jury. However, the various decisions have clarified
this test. Persons are not legally insane when below par, subnormal, or mentally deficient in judgment, in determinative or discriminative power or in self-control,
when considered in relation to criminal acts, if they know the difference between
right and wrong.8 The law does not tolerate the principle of transitory frenzy
which does not amount to actual insanity, as a defense to a charge of murder. In
the eyes of the law, a murder committed by a defendant in such a frame of mind indicates only that it was done in vindictive and reckless temper. 4 The failure to know
right from wrong must be the result of a diseased mental condition. 5
There is a difference between legal insanity and medical insanity, and the
attorney should be certain which term is being used and discussed when dealing
with the psychiatrist. The word used to describe medical insanity by the psychiatrist
is psychosis. A definition of psychosis is found in an elementary textbook as being
a term employed to designate any prolonged deviation from the usual modes of
reaction of an individual formerly regarded as in mental health. 6 It is important
to recognize that this definition by its wording excludes transitory or temporary
deviations.
In determining whether or not an individual is psychotic and medically insane,
the psychiatrist has no simple "right-and- wrong" test to apply. He is looking for
the common symptoms found in psychotic states. Is the patient disoriented as to
person, time, or place? Does he have an exaggerated ego, does he show any indications of hallucinations or delusions? Has he shown any loss of memory? Does he
have attacks of mental exaltation or attacks of mental depression? These are but
a few of the common symptoms of psychosis upon which the psychiatrist may base
his opinion.
2
3
4
5
6

Commonwealth v. Lockard, Appellant, 325 Pa. 56, 188 A. 755.
Commonwealth v. Szachewicz, Appellant, 303 Pa. 410, 154 A. 483.
Jacobs v. Commonwealth, 121 Pa. 586, 15 A. 465.
Commonwealth v. Williams, Appellant, 307 Pa. 134, 160 A. 602.
Buckley, "Nursing Mental and Nervous Diseases."
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The psychiatrist forms his opinion as to whether or not the defendant is psychotic by giving him a psychiatric examination. The examination consists of talking
to the defendant, observing his demeanor, procuring from him a complete history
of his life with particular attention to his aberrations and a complete physical examination. About 75 per cent of his opinion is based on what the defendant tells
him. 7 The psychiatrist may also rely on certain tests of mental age and intelligence
level.
Having given the defendant a psychiatric examination, the psychiatrist can
arrive at whether or not defendant is medically sane at the time of the examination
and at the time of the killing. One more step must be taken before the psychiatrist
can testify. He must study the circumstances surrounding the incident and learn how
the defendant reacted to the situation, to determine whether or not, in his opinion,
the defendant was legally insane at the time of the commission of the alleged crime.
If the defendant was suffering from psychosis, and if he reacted abnormally to the
situation at the time of the alleged offense, the psychiatrist is in a position to give a
valid opinion that the defendant was legally insane, and did not know right from
wrong. If either of these elements is lacking, the opinion is certainly subject to
question.
The law has decided that certain cases are not included in the legal term,
"insanity." Merely because a man has a quick temper, and his anger is aroused
to the extent that his self-government is for the moment overcome, does not excuse
his acts and is not legal insanity.8 The defense of partial insanity in murder cases
does not exist in Pennsylvania. 9
A man may be insane, but if it is not so great in its extent or degree as to blind
him to the nature and consequences of his moral duty, it is no defense to an accusation of crime. The insanity must be such as to entirely destroy his perception of
right and wrong; and it is not until that perception is'destroyed that he ceases to be
legally responsible. 10 It therefore follows that even if the psychiatrist finds the defendant to be psychotic, if the defendant knew the difference between right and
wrong, he would be legally sane.
Sanity is presumed, and if the defendant alleges insanity he must establish
it by fairly preponderating evidence. If he fails, the presumption of sanity which
the law raises stands unshaken. The doctrine that an individual can be entirely sane
immediately before such act was committed, and immediately after such act was
committed, and yet insane at the instant it was committed, is contrary to every
principle of sound psychological science. The law presumes sanity, and if the
7 Commonwealth v. Patskin, 372 Pa. 402, 93 A.2d 704.
8 James H. Jacobs v. The Commonwealth, 121 Pa. 586, 15 A. 465.
9 Commonwealth v. Szachewicz, Appellant, 303 Pa. 410, 154 A. 483.
It' Commonwealth v. Charles Mosler, 4 Pa. 264.
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person was sane shortly before and shortly afterwards, the presumption is of sanity
at the time of the act."1
Circumstances which might have caused a diseased mental condition under
which the hpmicide might have been committed, may always be admitted as evidence
of the probability of such affection. The circumstances should be capable of producing the effect, and some further foundation for probability be laid by other evidence that there was a diseased mental condition. Any and all conduct of the person's life, every expression he ever used, and his manner of conducting himself on
the most ordinary concerns, may have a bearing on the question. Evidence bearing
on a defendant's state of mind b'efore, at and after the commission of the crime,
which show a basis for insanity is properly admissible. Evidence unrelated to a
state of mind, or its cause, should not be received. If it appears from competent and
credible evidence, that defendant's mind may have been weakened by sickness,
injuries, or previous mental disorder, or that his mind otherwise normal, has been
subjected to a strain through circumstances that have a tendency to unseat the par12
ticular reason in question, the evidence should be received.
From the foregoing, certain conclusions can be drawn as to the proper method
of establishing a valid defense of insanity, which will stand the test of the law.
The defendant should be suffering from actual psychosis at the time of the alleged
offense. The condition should be prolonged. It should be established by showing
the circumstances calculated to lead to it, and the conduct of the defendant before
and after the occurrence. Also by psychiatric opinion based on examination made as
near the time of the occurrence as possible. Finally, the defendant's behavior at the
time of the occuprence must have been abnormal, and indicative of a lack of knowledge of right and wrong, and of the nature and consequences of his act.
The keystone in establishing a defense of insanity is the psychiatrist. After a
foundation has been laid for his opinion by the introduction of relevant evidence of
portions of the background of the defendant, instances of abnormal conduct, and
tbe circumstances surrounding the alleged offense, the psychiatrist takes the stand
and gives his opinion. This opinion may be based on personal observation and examination, or if he has had no personal contact with the defendant, upon hypothetical questions. He cannot base his opinion on statements made to him by third persons concerning the defendant. He is restricted to what he is told by the defendant,
what he observed, what he learned from his examinations of the defendant and
13
what he heard in court.
It is important to understand how the thinking of the psychiatrist on the subject of insanity differs from the law. He is thinking along the lines that a person
may be so mentally defective that he is irresponsible for his acts, just as a psychotic
11 Commonwealth v. Wireback, 190 Pa. 188, 42 A. 539.
12 Commonwealth v. Williams, Appellant, 307 Pa. 134, 160 A. 602.
13 Commonwealth v. Patskin, 372 Pa. 402, 93 A.2d 704.

NOTES

person may be. He feels that the mentally defective person, because of his weaknesses, is more apt to become psychotic under a'certain degree of stress. He believes that
while the mental defective may know the difference between right and wrong, he
is not able to understand the nature and consequences of his act and that there should
be a difference in the degree of his responsibility. As stated before, Pennsylvania law
does not recognize the defense of partial insanity in homicide cases, the reason being that the general run of the criminal class is usually of a low mental type. The
doctrine, of partial responsibility adopted in some other states, would turn loose on
society a class of dangerous citizens, who, because of their legalized immunity,
would prey on other members of society without much restraint. 14
The psychiatrist believes that there are exceptions to the statement that:
"The doctrine that an individual can be entirely sane immediately
before such act was committed and immediately after such act was committed, and yet insane at the instant it was committed, is contrary to every
principle of sound psychological science." 15
He believes that a person can be psychoneurotic and sane the majority of the
time, and in a hysterical confused stare commit a murder shortly after which
the confused state disappears and he is again considered sane. He points out that
an epileptic who is not considered insane can suffer an epileptic furor and commit a very violent murder, after which he immediately regains sanity. He admits,
however, that these are exceptions, and that the statement made is true in most
cases.
Finally, the psychiatrist recognizes the irresistible impulse as insanity. Irresistible impulse may be said to exist when the actor, although he knows the
nature and quality of his act and that it is wrong, is nevertheless uncontrollably
impelled to commit the act. The phrase is applied in criminal law to such cases as
"kleptonmania," an irresistible impulse to steal; "pyromania," an irresistible impulse to set fires; and "homicidal mania," an irresistible impulse to kill. 16 The
defense of irresistible impulse is one which Pennsylvania law does not recognize.' 1
14 Commonwealth v. Szachewicz, Appellant, 303 Pa. 410, 154 A. 483.

15 Commonwealth v. Wireback, 190 Pa. 188, 42 A. 539.
16 Moreland, Law of Homicide, p. 283.
17 Commonwealth v. Schroeder, Appellant, 302 Pa. 1, 152 A. 835.

